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In July 2010, the United Nations General Assembly passed a resolution declaring that access to 
clean water and adequate sanitation is a human right.  
 
Although 41 countries abstained from the vote (including Australia), 122 members voted in favour 
of recognising the fundamental importance of the right to water ‘as a human right that is essential 
for the full enjoyment of life and all human rights’. 
 
Water scarcity is a serious problem in Australia, which is the driest inhabited continent on Earth. 
According to the United Nations Water Program (UN-Water), water scarcity can be defined as 
occurring when demand for water ‘by all sectors, including the environment, cannot be satisfied 
fully’ Although water is a renewable resource it is ironically increasingly becoming a scarce 
resource around the world, especially in Australia.  
 
According to the Australian Government’s Bureau of Meteorology there are eight major causes of 
water scarcity in Australia, including climate change and the ‘need to increase environmental 
flows’ of water. 
 

In relation to the threat of climate change, the Garnaut Climate Change Review warned that 
Australia’s ‘level of exposure and sensitivity to the impacts of climate change is high’ 
 
 In particular, climate change is projected to negatively impact on Australia’s water security 
resulting in increased drought in key agricultural regions, such as the Murray-Darling Basin 
(MDB) 
 
The MDB is already subject to a multitude of competing water use claims, for which the human 
right to water may have important significance. 
 
The international recognition of the legally binding nature of the human right to water places 
pressure on nation states to ensure that the right is adequately protected, respected and fulfilled 
at the national level.  
 

The UN Human Rights Commissions resolution explicitly calls upon states to ‘develop appropriate 
tools and mechanisms, which may encompass legislation...to achieve progressively the full 
realization of human rights obligations related to access to safe drinking water and sanitation’  
 
Accordingly, as a member of the United Nations and a party to the relevant human rights 
instruments referred to in the resolution, Australia has an obligation to ensure adequate 
implementation of the right on the domestic level. 
 
 
Excerpts from the UNITED NATIONS  
COMMITTEE ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS  
 
Water is a limited natural resource and a public good fundamental for life and health.  
The human right to water is indispensable for leading a life in human dignity. It is a prerequisite 
for the realization of other human rights. The Committee has been confronted continually with the 
widespread denial of the right to water in developing as well as developed countries. 
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The right should also be seen in conjunction with other rights enshrined in the International Bill of 
Human Rights, foremost amongst them the right to life and human dignity.  
 
 
Freedoms and entitlements to Water 
 
The freedoms include the right to maintain access to existing water supplies necessary for the 
right to water, and the right to be free from interference, such as the right to be free from 
disconnections or contamination of water supplies.  
 
Water should be treated as a social and cultural good, and not primarily as an economic good. 
Furthermore, water should be of an acceptable colour, odour and taste.  
 
State parties should ensure that the allocation of water resources, and investments in water, 
facilitate access to water for all members of society. 
 
Whereas the right to water applies to everyone, States parties should give special attention to 
those individuals and groups who have traditionally faced difficulties in exercising this right, 
including women, children, minority groups, indigenous peoples, refugees, asylum seekers, 
internally displaced persons, migrant workers, prisoners and detainees.  
 
Rural and deprived urban areas have access to properly maintained water facilities. Access to 
traditional water sources in rural areas should be protected from unlawful encroachment and 
pollution. Indigenous peoples’ access to water resources on their ancestral lands is protected 
from encroachment and unlawful pollution. States should provide resources for indigenous 
peoples to design, deliver and control their access to water.  
 
General legal obligations  
 
The obligation to respect requires that States parties refrain from interfering directly or indirectly 
with the enjoyment of the right to water. Unlawfully diminishing or polluting water, for example 
through waste from State-owned facilities, or, through use of weapons or nuclear testing and 
dumping contravenes legal obligations.  
 
The obligation to protect requires State parties to prevent third parties from interfering in any way 
with the enjoyment of the right to water. Third parties include individuals, groups, corporations 
and other entities as well as agents acting under their authority. The obligation includes adopting 
the necessary and effective legal powers to restrain, third parties from denying equal access to 
adequate water polluting and inequitably extracting from water resources, including natural 
sources, wells and other water distribution systems.  
 
 Where water services (such as piped water networks, water tankers, access to rivers and wells) 
are operated or controlled by third parties, States parties must prevent them from compromising 
equal, affordable, and physical access to sufficient, safe and acceptable water.  
 
States parties should adopt comprehensive and integrated strategies to ensure that there is 
sufficient safe water for present and future generations: including:  
 
(a) Reducing depletion of water resources through unsustainable extraction, diversion and 
damming;  
 
(b) Reducing and eliminating contamination of watersheds and water-related eco-systems by 
substances such as radiation, harmful chemicals and human excreta. 
 
c) Monitoring water reserves;  
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(d) Assessing the impacts of actions that may impinge upon water availability and natural-
ecosystems, watersheds, such as climate changes, desertification and increased soil salinity, 
deforestation and loss of biodiversity. 
 
The obligation to fulfill the above requires States parties to adopt the necessary measures  
 
Violation 
 
Violations through acts of omission include the failure to take appropriate steps towards the full 
realization of everyone's right to water, the failure to have a national policy on water, and the 
failure to enforce relevant laws.  
 
Implementation at National Level 
 
The Covenant clearly imposes a duty on each State party to take whatever steps are necessary 
to ensure that everyone enjoys the right to water, as soon as possible.  
 
The formulation and implementation of national water strategies and plans of action should 
respect people's participation. The right of individuals and groups to participate in decision-
making processes that may affect their right to water must be an integral part of any policy, 
programme or strategy concerning water.  
 
Individuals and groups should be given full and equal access to information concerning water, 
water services and the environment, held by public authorities or third parties.  
 
The national water strategy and plan of action should also be based on the principles of 
accountability, transparency and independence of the judiciary, since  
good governance is essential to the effective implementation of all human rights, including the 
realization of the right to water.  
 
In order to create a favourable climate for the realization of these rights, States parties should 
take appropriate steps to ensure that the private business sector and civil society are aware of, 
and consider the importance of, the right to water in pursuing their activities.  
 
Steps should be taken to ensure there is sufficient coordination between the national ministries, 
regional and local authorities in order to reconcile water-related policies.  
 
Where implementation of the right to water has been delegated to regional or local authorities, the 
State party still retains the responsibility to comply with its Covenant obligations, and therefore 
should ensure that these authorities have at their disposal sufficient resources to maintain and 
extend the necessary water services and facilities.  
 
Any persons or groups who have been denied their right to water should have access to effective 
judicial or other appropriate remedies at both national and international levels. All victims of 
violations of the right to water should be entitled to adequate reparation, including restitution, 
compensation, satisfaction or guarantees of non-repetition.  
 
National ombudsmen, human rights commissions, and similar institutions should be permitted to 
address violations of the right. Judges, adjudicators and members of the legal profession should 
be encouraged by States parties to pay greater attention to violations of the right to water in the 
exercise of their functions. 
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This includes, inter alia:  
 
(i) Failure to enact or enforce laws to prevent the contamination and inequitable extraction of 
water;  
 
ii) Failure to effectively regulate and control water services providers;  
 
(iv)  Failure to protect water distribution systems (e.g., piped networks and wells) from 
interference, damage and destruction 
 
(c) Violations of the obligation to fulfill occur through the failure of States parties to take all 
necessary steps to ensure the realization of the right to water. 
 
Examples includes 
 

(i) Failure to adopt or implement a national water policy designed to ensure the right to 
water for everyone;  

(ii)  Insufficient expenditure or misallocation of public resources which results in the non-
enjoyment of the right to water by individuals or groups, particularly the vulnerable or 
marginalized;  

 
(iii) Failure to monitor the realization of the right to water at the national level, for example by 
identifying right-to-water indicators and benchmarks;  
 
(iv)  Failure to take measures to reduce the inequitable distribution of water facilities and services;  
 
(v) Failure to adopt mechanisms for emergency relief;  
 
And Finally: 
 
States parties should respect, protect, facilitate and promote the work of human rights advocates 
and other members of civil society with a view to assisting vulnerable or marginalized groups in 
the realization of their right to water.  
 
Violations of the obligation to protect follow from the failure of a State to take all necessary 
measures to safeguard persons within their jurisdiction from infringements of the right to water by 
third parties. 
 
AUSTRALIAN CONSTITUTION 
 
At present, the human right to water is inadequately formally protected in Australia. The right has 
not been recognised in the Constitution or federal legislation.Owing to the absence of a federal 
Bill of Rights in the Australian Constitution or a federal Human Rights Act, there is also no explicit 
protection of the economic, social and cultural rights. 

 
Accordingly, it is not possible to argue that the human right to water is impliedly recognised at the 
federal level through other human rights, such as the right to life or health.Australia’s water 
management history is testament to the prioritisation of economic uses of water over water 
sustainability, resulting in the over-allocation of water entitlements in the Murray-Darling Basin. 
 
The human right to water has now been recognised as a legally binding human right impliedly 
recognised under the International Covenant on Social, Economic and Cultural Rights.  
 
As a party to the Covenant, Australia has an obligation under international law to domestically 
implement the human right to water. Owing to the absence of federal legislative protection of 
social, economic and cultural rights in Australia and the limitations placed on the judiciary’s ability 
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to consider international human rights jurisprudence, the human right to water is inadequately 
recognised under Australian law.  
 
For this reason, Australia should adopt a Human Rights Act recognising both the human right to 
water and the human right to a clean and healthy environment as independent justifiable human 
rights. Alternatively, it is proposed that Australia should introduce a ‘Human Right to Water Act”  
at the Commonwealth and state/territory levels, explicitly outlining the scope, content and 
application of the right. 
 
Implementing the human right to water in Australia could have potentially significant implications 
for the protection of the right and water management generally. 
 
 
Text sources and quotes from: 
 
http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pub
s/rp/rp9899/99rp20 
http://www.abc.net.au/worldtoday/content/2015/s4171042.htm 
https://www.humanrights.gov.au/how-are-human-rights-protected-australian-law 
http://www.un.org/waterforlifedecade/human_right_to_water.shtml 
http://www.scientificamerican.com/article/the-right-clean-fresh-water/ 
http://www.austlii.edu.au/au/journals/UTasLawRw/2011/14.html 
 
 

	  


